
SESSION 3: Fiduciary Responsibility and the 401(k) 

  

TOPIC: So who may be a Fiduciary? 

What can often be confusing about this is that, in many cases, the same party often holds 
multiple roles.  For example, in most Plans, the Sponsor is both the Named Fiduciary and  
the 3(16) Plan Administrator.  The Partners, Owners, or Directors of the company are often 
individually the Trustees.  Explored further, these Owners or Directors are exposed to fiduciary 
liability both through the company (as the Named Fiduciary and Administrator) and individually 
as Trustees. 

 Simplifying who is a Fiduciary. 

All parties with discretionary authority or control over the management of the Plan, are 
Fiduciaries. 

!
CASE: The Reluctant Fiduciary 

A bookkeeper of a company had check writing authority.  The CEO instructed the  bookkeeper to 
advance loans to the struggling company from the Plan accounts.  The Bookkeeper complied, 
and when he went to retire, there wasn’t enough in his account, so he sued.  The court said the 
Bookkeeper was liable for transferring the assets. 

What about liability? 

If we follow the flow of liability up to this point: 
• All fiduciary liability for the Plan originates in the Named Fiduciary.  
• There is no reduction in the Sponsor's liability by delegation to the 3(16) Administrator, 

because the Administrator is usually the Sponsor.  
• Liability for the management and disposition of the assets often is delegated to individual 

Trustees; however, those Trustees are the Partners, Owners or Directors of the sponsoring 
company.  The Sponsor has essentially delegated liability to its Owners/Directors for the 
management of the assets.  Considering this is the area with the most exposure to 
liability, this is the primary area of concern.  

• Liability for breach of fiduciary responsibility is harsh and Personal.  Under the statutes, 
 “Any person who breaches any of the responsibilities, obligations or duties imposed 
upon fiduciaries shall be personally liable to make good to such Plan any loses to the Plan 
resulting from such breach.” 

But, there is a safe harbor: 
• “If investment matters are delegated to a skilled professional such as a Registered 

Investment Advisor who acknowledges its fiduciary responsibility, then the named 



Fiduciary will not be responsible for the day to day portfolio management activities, 
PROVIDED  that the delegation has been made with those same prudent standards.” 

• ERISA allows for the delegation of the responsibility and liability for the investment 
management portion to a 3(38) Investment Manager.  This removes the liability for 
investment decisions from the Firm completely.  

• In the event that a 3(38) is appointed, the Trustees actually become "directed" by the 
3(38). This is done to delegate the liability.  If a 3(38) were dependent on the Trustee to 
execute a change to the investment lineup, then the liability still remains on the Trustee.  

• "Fiduciary responsibility can be delegated to a Registered Investment Advisor that 
acknowledges in writing that it is a Fiduciary with respect to the plan." (ERISA Sec 3(38)
(a) and (3). 29USC Sec 1002(38). ERISA Sec 401(c)(3), 405(d). 29USC Sec 1101(c)(3), 
1105(d), 1104(c).  

Regulations And Regulators:  The DOL and IRS:  

The Department of Labor governs all employee benefit Plans, including 401(k) Plans and has 
specific rules regarding Fiduciary responsibility.  But, the liability IS limited.   

Since 401(k) Plans have a deferred tax structure, the Internal Revenue Service has issued strict 
rules for Plans to comply. 

How can you shift or mitigate liability? 

404(c) is an IRS rule that sets down specific rules that MUST be followed in order to limit some 
of the personal liability for investment selections.  But, Beware!  ERISA 404(c) can shift liability 
for selection of investments to Participants if certain conditions are met – 

• A broad range of investments is provided (3 diversified choices w/ different risk/return). 
• There’s an opportunity for Participants to direct or make changes w/ appropriate 

frequency. 
• Sufficient information to make informed choice is provided to Participants. 

However… 

The Employer and other fiduciaries can still be held responsible for (among other things) -- 
• Selection of Investments offered under 404(c). 
• Monitoring of Performance of offered choices. 
• Communication of information. 
• Compliance with 404(c) requirements. 
• If they’re not met, see the Court. 

CASE: Hecker V. Deere: 

…the failure to designate a manageable number of investment alternatives raises questions as 
to whether the Plan Fiduciary has satisfied its obligations under 404(c).  Participants and 



Beneficiaries need assistance in selecting and monitoring their investments, unless they are 
financially sophisticated. 

!
TOPIC: THE BIG QUESTION!  Fiduciary responsibility and liability: 

"The Department [of Labor] notes that the act of LIMITING or DESIGNATING investment 
options…IS A FIDUCIARY FUNCTION which is not a direct or necessary result of any 
Participant direction…Thus…the Plan Fiduciary has a fiduciary obligation to PRUDENTLY 
SELECT such vehicles, as well as a residual fiduciary obligation to PERIODICALLY 
EVALUATE the performance of such vehicles to determine…whether the vehicles should 
continue to be available as Participant investment options."  

It is applicable to both: 

• The initial designation of investment alternatives and investment managers 

• The ongoing determination that such alternative managers remain suitable and prudent 
investment alternatives for the Plan. 

Therefore, the particular Plan Fiduciaries responsible for performing these functions must do so 
in accordance with ERISA."  (Source:  Drafter's Comments to the DOL Section 404(c) 
Regulations, p. 75.) 

So we can conclude: 
• 401(k) plans ARE subject to ALL ERISA fiduciary responsibility provisions. 
• General prudence requirements apply. 
• Due diligence, performance monitoring and ongoing review are required. 
• Plan Fiduciaries will be held liable for imprudent investment practices. 

To repeat: 

The DOL has stated that the selection of fund vehicles and options for Participants requires the 
same level of analysis as an investment in any other ERISA plan.  "Plan fiduciaries have an 
ongoing duty to consider the suitability of a designated [401(k)] investment vehicle which 
encompasses the continued determination that the vehicle remains a prudent investment option.”  

!
TOPIC: ERISA and Fiduciary Duty 

You become a fiduciary because:  
• You have a certain positions – Trustee, Plan Administrator, Named Fiduciary, Investment 

Manager. 
• As a result of performing functions – 

o By the exercise of discretionary control over Plan management. 



o By Exercising authority or control over Plan assets. 

o By rendering investment advice for a fee. 

!
Fiduciary Forensics  

What are the responsibilities of Plan Fiduciaries? 

Fiduciaries have important responsibilities and are subject to certain standards of conduct 
because they act on behalf of the Participants in the Plan.  These responsibilities include: 

• Acting solely in the interest of Plan Participants and their Beneficiaries, with the 
exclusive purpose of providing benefits to them. 

• Carrying out their duties with skill, prudence, and diligence. 
• Following the Plan documents (unless inconsistent with ERISA). 
• Diversifying Plan investments. 
• Paying only reasonable expenses of administering the Plan and investing its assets. 
• Avoiding conflicts of interest. 

The Fiduciary also is responsible for selecting the investment providers and the investment 
options, and for monitoring their performance.  Some Plans, such as most 401(k) or profit 
sharing Plans, can be set up to permit Participants to choose the investments in their accounts 
(within certain investment options provided by the Plan).  If the Plan is properly set up to give 
Participants control over their investments, then the Fiduciary is not liable for losses resulting 
from the Participant’s investment decisions. 

A 3(38) Fiduciary vs. a 3(21) Fiduciary 
• A 3(21) Fiduciary is a fiduciary with respect to a Plan to the extent he or she exercises 

any discretionary authority or discretionary control respecting management of the Plan, 
exercises any authority or control respecting management or disposition of its assets, 
renders investment advice for a fee or other compensation (direct or indirect), has any 
authority or responsibility to pitch an Advisor or he or she has any discretionary authority 
or discretionary responsibility in the administration of such Plan. 

• A 3(38) Investment Advisor “has discretion so they can act without really informing the 
Plan Sponsor.  The Plan Sponsor has charged them with the duty to oversee the Plan, 
whereas a 3(21) does not have discretion.  They make recommendations but refer to the 
committee for final decisions”. 

• In the event that a 3(38) is appointed, the Trustees actually become "directed" by the 
3(38).  This is done to delegate the liability.  If a 3(38) were dependent on the Trustee to 
execute a change to the investment lineup, then the liability still remains on the Trustee.  

  



TOPIC: Fiduciary Responsibility Standards: 

4 Core Standards 

The Fiduciaries of a retirement Plan have a legal responsibility to manage all aspects of the Plan 
in the best interest of the Plan’s Participants.  This means adhering to four core fiduciary 
standards, established by ERISA: to act prudently, to act with loyalty to the Plan Participant, to 
diversify plan investments, and to carry out Plan duties in accordance with Plan documents and 
all relevant laws and regulations. 

Act Prudently 

All Plan Fiduciaries are expected to act as prudent experts.  This means they are to be held to a 
higher standard of knowledge and informed experience than the average Joe in off the street.  A 
Plan Fiduciary has the responsibilities of a trained professional, and is expected to have a 
knowledge and capacity in their field suitable for an expert.  “[…] an empty head and a good 
heart” are not enough.  The process that a Fiduciary follows and the supporting documentation 
are critical.  There are specific procedures for prudence. 

Act with Loyalty to the Plan Participants 

Fiduciaries must act solely in the interest of Plan Participants.  Decisions for the purpose of 
corporate or personal gain are strictly prohibited. 

Diversify Plan Investments 

Each Plan investment must be considered as part of the Plan’s entire portfolio.  All parts of the 
whole should fit together in an integrated and well-balanced scheme. 

Carry out Plan Duties in Accordance With Plan Documents and with ERISA 

Fiduciaries must be familiar with the Plan’s governing documents along with the standard 
ERISA requirements. 

Once these core standards are understood, the specific issues of the specific plan can be 
addressed.  Plans are unique.  They have some similar characteristics, however each also has its 
own individual requirements and circumstances. 

More on Liability: 

Fiduciary responsibility is self-reinforcing.  Any Fiduciary can be held responsible for the breach 
of another Fiduciary if they knew of the breach, or should have known of the breach and did 
nothing to correct it (keeping in mind that fiduciaries are being held to a higher standard of 
professional expertise than the average person). 

The Problem:  Most employers are totally unaware of their fiduciary liability. 

What if a Plan Fiduciary fails to carry out its responsibilities? 



Liability for breach of fiduciary duty is a personal liability and can include fines, civil penalties, 
and other penalties.  ERISA imposes a penalty of 20 percent of the amount recovered by the 
DOL from a Fiduciary who breaches their fiduciary duty or commits another violation of ERISA, 
such as a prohibited transaction.  A qualified Plan will be required to pay a 15% excise tax every 
year until it corrects the transaction. 

Fiduciaries that do not follow the required standards of conduct will be personally liable.  I f the 
plan lost money because of a breach of their duties, Fiduciaries would have to restore those 
losses, or any profits received through their improper actions.  For example, if an employer did 
not forward Participants’ 401(k) contributions to the Plan, they would have to pay back the 
contributions to the Plan as well as any lost earnings, and return any profits they improperly 
received. 


